WEDNESDAY,  JANUARY  26,  1977 

PART  II 


DEPARTMENT  OF 
HEALTH, 

EDUCATION,  AND 
WELFARE 

Social  Security  Administration 

Social  and  Relrabilitation 
Service 


LIFE  SAFETY 
REQUIREMENTS 


Proposed  Resulations 


4966 


PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Social  Security  Administration 
[  20  CFR  Part  405  ] 

[Reg.  No.  51 

FEDERAL  HEALTH  INSURANCE  FOR 

THE  AGED  AND  DISABLED 

Medicare  Standards  for  Hospitals  and 
Skilled  Nursing  Facilities,  Life  Safety  Code 

Notice  is  hereby  given,  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553) ,  that  the  amendments  to  the  regula¬ 
tions  set  forth  in  tentative  form  below, 
are  proposed  by  the  Commissioner  of 
Social  Security  wdth  the  approval  of  the 
Secretary  of  Health.  Education,  and  Wel¬ 
fare.  The  proposal,  which  does  not  have 
major  program  significance,  would 
change  the  current  requirement  that 
skilled  nursing  facilities  and  hospitals 
participating  in  the  Medicare  and  Medi¬ 
caid  programs  must  meet  the  fire  safety 
provisions  of  the  1967  Life  Safety  Code  of 
hte  National  Fire  Protection  Association. 
They  would  instead  have  to  meet  the  fire 
safety  provisions  of  the  newer  1973  ver¬ 
sion  of  the  Code.  The  1973  version  re¬ 
flects  the  current  scientific  and  techni¬ 
cal  approach  to  fire  safety  for  institu¬ 
tional  occupancies  which  places  a 
stronger  reliance  on  better  systems  for 
detecting  and  extinguishing  fire  and  less 
emphasis  on  building  construction  re¬ 
quirements.  The  proposal,  implementing 
Public  Law  94-182  of  December  31,  1975 
as  to  skilled  nursing  facilities,  and 
amending  the  conditions  of  participation 
for  hospitals  to  conform  to  those  for 
skilled  nursing  facilities,  would  also  allow 
those  providers  which,  at  the  specified 
time,  met  the  1967  Code  requhements,  or 
met  State  codes  approved  by  the  Secre¬ 
tary,  to  continue  to  participate  in  these 
programs  by  continuing  to  meet  those 
pre-amendment  reqiurements.  The  pro¬ 
posed  amendments  are  of  a  technincal 
nature  and,  with  respect  to  skilled  nur¬ 
sing  facilities,  update  the  regulations  to 
conform  to  the  statutory  enactment 
fPub.  L  94-182).  With  respect  to  hospi¬ 
tals  they  conform  the  requirements  for 
hospitals  to  those  mandated  for  skilled 
nursing  facilities  in  the  interests  of  uni- 
from  administration.  It  is  believed  publi¬ 
cation  of  this  notice  requesting  comments 
will  provide  ample  and  adequate  oppor¬ 
tunity  for  participation  of  all  interested 
individuals  and  organizations.  This  is  in 
keeping  with  the  spirit  and  intent  of  the 
Secretary’s  regulation  development  poli¬ 
cies  announced  on  July  25.  1976.  Inter¬ 
ested  parties  are  invited  to  submit  com¬ 
ments  within  45  days  of  this  publication 
and  any  comments  received  on  this  pro¬ 
posal  will  be  given  consideration  before 
the  proposal  is  published  as  final  regula¬ 
tions. 

Specifically,  the  proposed  amendments 
are  intended  to  update  the  respective 
conditions  of  participation  dealing  with 
life  safety  from  fire  apphcable  to  skilled 
nursing  facilities  and  ho^itals  partici¬ 
pating  in  the  Medicare /Medicaid  pro¬ 
grams.  With  respect  to  skilled  nursing 
facilities,  the  proposed  changes  imple¬ 
ment  section  106  of  Pub.  L.  94-182  (en¬ 


acted  December  81,  1975)  which  amends 
section  1861  (j>  (18)  of  Uie  Socisd  Secu¬ 
rity  Act  to  require  skilled  nursing  facili¬ 
ties  to  comply  with  the  1973  Editicm  of 
the  Life  Safety  Code  of  the  National  Fire 
Protection  Association,  rather  than  the 
1967  Edition  of  the  Code  currently  spec¬ 
ified  in  regulations.  With  respect  to  hos¬ 
pitals,  current  regulations  require  hos¬ 
pitals  to  meet  the  1967  Edition  of  the  Life 
Safety  Code;  and  the  proposed  changes 
would  require  them  to  meet  the  1973  Edi¬ 
tion,  in  order  to  conform  the  life  safety 
requirements  for  hospitals  to  those  for 
skilled  nursing  facilities.  The  purpose  of 
the  proposal  is  to  maintain  consistency  In 
the  application  of  life  safety  require¬ 
ments  to  all  inpatient  health  care  facili¬ 
ties  in  the  Medicare  program.  A  notice  of 
proposed  rule  making  and  proposed 
amendments  to  45  C?PR  Part  249  that 
would  incorporate  similar  life  safety  re¬ 
quirements  for  intermediate  care  facili¬ 
ties  participating  in  the  Medicaid  pro¬ 
gram  are  published  by  the  Social  and  Re¬ 
habilitation  Service  elsewhere  in  this  is¬ 
sue  of  the  Federal  Register. 

Skilled  nursing  facilities  that  met  the 
requirements  of  the  1967  Life  Safety  Code 
on  May  31,  1976  (the  day  preceding  the 
statutory  effective  date  for  imposition  of 
the  new  standard),  by  compliance  (sub¬ 
ject  to  the  provisions  of  §  405.1907  of 
Subpart  S  of  Regidations  No.  5,  if  appli¬ 
cable)  or  by  waiver  of  spiecific  require¬ 
ments  of  the  Life  Safety  Code  will  be 
considered  to  be  in  compliance  with  the 
provisions  of  section  1861(j)(13)  of  the 
Social  Security  Act  for  so  long  as  the 
facilities  continue  to  meet  the  require¬ 
ments  of  the  1967  Life  Safety  Code.  Also, 
skilled  nursing  facilities  that  met,  on 
May  31,  1976,  applicable  requirements  of 
a  State  fire  and  safety  code  imposed  by 
State  law  and  approved  by  the  Secretary 
for  use  instead  of  the  Life  Safety  Code 
prescribed  herein,  in  accordance  with  the 
law  and  regulations,  will  be  considered  in 
compliance  with  the  provisions  of  section 
1861(j)(13)  of  the  Act,  for  so  long  as 
such  requirements  of  such  State  code  are 
met.  With  respect  to  hospitals,  the  pro¬ 
posal  contains  similar  provisions,  but 
sF>ecifies  the  day  before  the  effective  date 
of  final  regulations  as  the  date  on  whidh 
the  hospital  must  be  in  compliance  with 
the  1967  Code,  or  a  State  code  approved 
by  the  Secretary,  in  order  to  be  con¬ 
sidered  in  compliance  with  the  applicable 
requirement  relating  to  life  safety  from 
fire. 

These  exceptions  (whereby  hospitals 
and  skilled  nursing  facilities  in  compli¬ 
ance  with  the  former  life  safety  require¬ 
ment  are  exempted  from  meeting  the  new 
requirements)  are  applicable  to  institu¬ 
tions  that  submitted  acceptable  plans  of 
correction  (with  respect  to  the  life  safety 
requirement)  prior  to  June  1, 1976,  in  the 
case  of  skilled  nursing  f  aciUties,  and  prior 
to  the  effective  date  of  this  regulation  in 
the  case  of  hospitals,  and  are  in  the  proc¬ 
ess  of  correcting,  or  have  corrected,  the 
deficiencies  noted,  so  long  as  compliance 
with  awilicable  requirements  is  achieved 
and  maintained. 

With  respect  to  blind,  ambulatory',  or 
physically  handicapped  patients  in 
skilled  nursing  facilities,  the  proposed 


amendments  clarify  the  provisions  of 
§  405.1134(a)  (3»  to  conform  to  the  1967 
and  1973  editions  of  the  Life  Safety  Code. 
Specifically,  the  amendments  add  the 
words  “fully  sprinklered”  as  a  require¬ 
ment  for  buildings  of  1-hour  protected 
noncombustible  construction  where  tliese 
patients  are  housed  above  the  street  floor. 

If  there  are  any  questions  about  these 
amendments,  you  may  contact  Mrs.  Janet 
Harryman,  Branch  Chief,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
telephone  (301)  594-9712.  Mrs.  Harry¬ 
man  will  respond  to  questions  but  will 
not  accept  comments  on  these  amend¬ 
ments. 

Prior  to  the  final  adoption  of  the  pro¬ 
posed  amendments  to  the  regulations, 
consideration  will  be  given  to  any  data, 
views,  or  arguments  pertaining  thereto 
which  are  submitted  in  writing  to  the 
Commissioner  of  Social  Security,  Depart¬ 
ment  of  Health,  Education,  and  Welfare. 
P.O.  Box  1585,  Baltimore.  Maryland 
21203,  on  or  before  March  14,  1977. 

Copies  of  all  comments  received  in  re¬ 
sponse  to  this  notice  will  be  available 
for  public  inspection  during  regular  busi¬ 
ness  hours  at  the  Washington  Inquiries 
Section,  Office  of  Information,  Social 
Security  Administration,  Department  of 
Health,  Education,  and  Welfare,  North 
Building,  Room  4146,  Independence  Ave¬ 
nue,  BW.,  Washington,  D.C.  20201. 

(Sec.  106  of  Pub.  L.  94-182,  89  Stat.  1052; 
sections  1102.  1861(e)(9)  and  (j)(13),  and 
1871  of  the  Social  Security  Act,  49  Stat.  647, 
as  amended,  79  Stat.  314  and  318,  as  amended, 
79  Stet.  331  (42  U.S.C.  1302.  1395x(e)  (9)  and 
(j)  (13),  and  1395hh) ) 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13.800,  Health  Insurance  for  the 
Aged,  Hospital  Insmance.) 

It  is  hereby  certified  that  this  proposal 
has  been  screened  pursuant  to  Executive 
Order  11821,  and  does  not  require  an 
Inflation  Impact  Evaluation. 

Dated;  September  15,  1976. 

J.  B.  Cardwell, 

Commissioner  of  Social  Security. 
Approved;  January  11.  1977.  ^ 

.Marjorie  Lynch, 

Acting  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare. 

Part  405  of  Chapter  IH  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Section  405.1022(b)  is  revised  to 
read: 

§  405.1022  Condition  of  participation — 

plivsical  environment. 

*  •  *  •  » 

(b '  Standard :  Life  safety  from  fire. 

( 1 )  The  hospital  meets  such  provisions 
of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association,  1973  Edition 
(23rd  Edition,  1973)  as  are  applicable  to 
hospitals,  except  that: 

(i)  The  Secretary  may  waive,  after 
consideration  of  State  survey  agency 
findings  and  recommendations,  if  any, 
for  such  periods  as  deemed  appropriate, 
specific  provisions  of  such  Code  which,  if 
rigidly  applied,  would  result  .in  unrea¬ 
sonable  hardship  upon  a  particular  hos- 
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pit^,  but  only  if  such  waiver  will  not 
adversely  affect  the  health  and  safety 
of  the  patients; 

(ii)  The  provisions  of  the  Life  Safety 
Code  applicable  to  hospitals  shall  not 
apply  in  any  State  if  the  Secretary  makes 
a  finding  that  in  such  State  there  is  In 
effect  a  fire  and  safety  code,  imposed  by 
State  law,  which  adequately  protects 
patients  in  hospitals; 

(iii)  Any  hospital  (or  part  of  a  hospi¬ 
tal)  which  on  ithe  day  before  the  effec¬ 
tive  date  of  final  regulations)  complied 
(subject  to  the  provisions  of  §  405.1907) 
with  the  applicable  provisions  of  the  Life 
Safety  Code,  21st  Edition,  1967,  with  or 
without  waivers  of  specific  provisions,  or 
complied  with  the  applicable  provisions 
of  a  fire  and  safety  code  imposed  by  State 
law  where  the  Secretary  had  made  a 
finding  that  such  fire  and  safety  code 
adequately  protected  patients  in  hospi¬ 
tals,  shall,  so  long  as  such  compliance  is 
achieved  and  maintained,  be  considered 
in  compliance  with  this  paragraph 
(b) (1). 

(2)  With  respect  to  those  hospitals 
subject  to  the  provisions  of  paragraph 
(b)  (1)  (iii)  of  this  section: 

(i)  The  hospital  is  equipped  with  a 
gi-ounding  system,  in  conjunction  with  an 
isolation  transformer  in  each  anesthetiz¬ 
ing  location,  adequate  to  minimize  the 
difference  in  potential  which  can  occur 
between  any  conductive  surfaces  that  the 
patient  or  a  person  touching  the  patient 
can  contact.  This  difference  in  potential, 
imder  conditions  of  the  first  fault  be¬ 
tween  either  isolated  conductor  and 
ground,  shall  be  less  than  5  millivolts. 
Anesthetizing  areas  where  fiammable  an¬ 
esthetics  are  used,  shall  have  conductive 
flooring  which  complies  with  the  provi¬ 
sions  of  section  252  of  the  National  Fire 
Protection  Association  Standard  No.  56A, 
Standard  for  the  Use  of  Inhalation  An¬ 
esthetics  (1971);  and 

(ii)  To  the  extent  that  inhalation 
therapy  is  provided  and  nonflammable 
medical  gas  systems  such  as  oxygen  and 
nitrous  oxide  are,  or  have  been,  installed, 
the  hospital  complies  with  the  applicable 
provisions  of  National  Fire  Protection  As¬ 
sociation  Standard  No.  56B,  Standard  for 
the  Use  of  Inhalation  Therapy  (1968), 
and  National  Fire  Protection  Association 
Standard  No.  56P,  Nonflammable  Medi¬ 
cal  Gas  Systems  (1970). 

(3)  The  hospital  maintains  written 
evidence  of  regular  inspection  and  ap¬ 
proval  by  State  or  local  fire  control 
agencies. 

(4)  The  hospital  has  procedures  for 
the  proper  routine  storage  and  prompt 
disposal  of  trash. 

(5)  Written  fire  control  plans  con¬ 
tain  provisions  for  prompt  reporting  of 
all  fires;  extinguishing  fires;  protection 
of  patients,  personnel,  and  guests;  evac¬ 
uation;  and  cooperation  with  firefight¬ 
ing  authorities. 

*  «  •  •  « 

2.  Section  404.1134(a)  is  revised  to 
read: 


§  405.1134  Condition  of  partiripalioii- 
physical  environment. 

•  *  •  •  • 

(a)  Standard:  Life  safety  from  fire. 
(1)  The  skilled  nursing  facility  meets 
such  provisions  of  the  Life  Safety  Code. 
1973  Edition  (23rd  Edition,  1973)  of  the 
National  Fire  Protection  Association  as 
are  applicable  to  nursing  hmnes;  except 
that: 

<i)  In  consideration  of  a  recommen¬ 
dation  by  the  State  sttrvey  agency,  the 
Secretary  may  waive,  for  such  periods  as 
deemed  appropriate,  specific  provisions 
of  suchi  Code  which,  if  rigidly  applied, 
would  result  in  unreasonable  hardship 
upon  a  skilled  nursing  facility,  but  only 
if  such  waiver  will  not  adversely  affect 
the  health  and  safety  of  the  patients; 

<ii)  The  provisions  of  such  Code  shall 
not  apply  in  any  State  if  the  Secretary’ 
finds,  in  accordance  with  applicable  pro¬ 
visions  of,  section  1861(j)n3)  of  the 
Social  Security  Act,  that  in  such  State 
there  is  in  effect  a  fire  and  safety  code, 
imposed  by  State  law,  which  adequately 
protects  patients  in  skilled  nursing 
facilities; 

liii)  Any  skilled  nui*sing  facility  (or 
part  of  a  skilled  nursing  facility)  which 
on  May  31  1976,  complied  (subject  to  the 
provisions  of  §  405.1907)  with  the  appli¬ 
cable  provisions  of  the  Life  Safety  Code, 
21st  Edition,  1967,  with  or  without  waiv¬ 
ers  of  specific  provisions,  or  complied 
with  the  applicable  provisions  of  a  fire 
and  safety  code  imposed  by  State  law 
where  the  Secretary'  had  made  a  finding 
that  such  fire  and  safety  code  adequately 
protected  patients  in  skilled  nursing 
facilities,  shall,  .so  long  as  such  com¬ 
pliance  is  achieved  and  maintained,  be 
considered  in  compliance  with  this  para¬ 
graph  (a) (1) . 

(2)  With  respect  to  those  skilled  nurs¬ 
ing  facilities  subject  to  the  provisions  of 
paragraph  (a)(1)  (iii)  of  this  section,  to 
the  extent  that  inhalation  therapy  is  pro¬ 
vided  and  nonflammable  medical  gas  sys¬ 
tems  such  as  oxygen  and  nitrous  oxide 
are,  or  have  been,  installed,  the  skilled 
nursing  facility  complies  with  the  ap¬ 
plicable  provisions  of  National  Fire  Pro¬ 
tection  Association  Standard  No.  56B, 
Standard  for  the  Use  of  Inhalation  Ther¬ 
apy  (1968),  and  National  Fii-e  Protection 
Association  Standard  No.  56P,  Nonflam¬ 
mable  Medical  Gas  Systems  (1970). 

(3)  Where  a  skilled  nursing  facility  is 
housed  in  an  existing  building  of  two  or 
more  stories  which  is  not  of  at  least  2- 
hour  fire-resistive  construction  and 
waiver  of  this  construction  requirement 
is  granted  where  appropriate,  blind,  non- 
ambulatcMT,  or  physically  handicapped 
patients  are  not  housed  above  the  street 
level  floor  imless  the  building  is  one  of 
the  following  types: 

(i)  Fully  sprinklered  1-hour  protected 
noncombustible  construction  (as  defined 
in  National  Fire  Protection  Association 
Standard  No.  220) ; 

(ii)  Fully  sprinklered  1-hour  protected 
ordinary  construction;  or 


(ih)  Fully  sprinklered  1 -hour  protected 
wood  frame  ©onstruction. 

«  •  •  •  » 

(PR  Doc.77-2153  Piled  1-25-77; 8: 45  am] 


Social  and  Rehabilitation  Service 
[  45  CFR  Part  249  ] 

MEDICAL  ASSISTANCE  PROGRAM 

Life  Safety  Code  Requirement  for 
Interm^iate  Care  Facilities 

Notice  is  hereby  given  that  the  regu¬ 
lations  set  forth  in  tentative  form  below 
are  proposed  by  the  Administrator, 
Social  and  Rehabilitation  Service,  with 
the  approval  of  the  Secretary  of  Health, 
Education,  and  Welfare. 

The  purpose  of  these  amendments  is 
to  update  fire  safety  regulations  with 
respect  to  intermediate  care  facilities, 
conforming  them  to  the  provision 
adopted  for  application  to  skilled  nui-sing 
facilities  under  the  Medicare  and  Medi¬ 
caid  programs  published  elsewhere  in 
this  issue.  The  changes  would  requii-e, 
effective  30  days  following  the  date  of 
final  publication,  the  use  of  the  1973  Life 
Safety  Code  of  the  National  Fire  Pro¬ 
tection  Association  in  the  certification 
of  intermediate  care  facilities. 

However,  the  following  exceptions 
would  be  made; 

1.  Intermediate  care  facilities  that 
meet,  with  or  without  waivers,  the  pro¬ 
visions  of  the  1967  Life  Safety  Code  on 
the  day  preceding  the  effective  date  of 
these  regulations  would  not  be  required 
to  meet  any  additional  requirements  of 
the  1973  Code. 

2.  A  skilled  nuvsing  facility  already 
certified  as  meeting  foe  provision  of  the 
1967  Code,  whicHa  on  or  after  the  effec¬ 
tive  date  of  these  regulations  applies  for 
certification  also  as  an  intermediate 
care  facility,  can  be  certified  on  the 
basis  of  the  1907  Code. 

3.  Intermediate  care  facilities  with 
approved  plans  of  correction  under  foe 
1967  Code  prior  to  the  effective  date  of 
these  regulations  will  be  exempt  from 
application  of  the  1973  edition  of  the 
Code  as  long  as  compliance  with  the 
1967  Code  is  achieved  and  maintained. 

The  following  exceptions  are  in  exist¬ 
ing  regulations  and  would  be  unchanged 
by  the  proposed  regulations: 

1.  Specified  facilities  of  15  beds  or 
less  may  meet  the  provisions  of  the  Lodg¬ 
ing  or  Rooming  Houses  section  rather 
than  the  institutional  provisions  of  the 
Code. 

2.  Specific  provisions  of  the  Code 
which  would  result  in  unreasonable 
hardship  upon  a  facility  may  be  tem¬ 
porarily  waived. 

3.  Certified  faculties  that  meet,  on  the 
day  preceding  the  effective  date  of  these 
regiUations,  aiH>licable  provisions  of  a 
State  fire  and  safety  code  Imposed  by 
State  law  and  approved  by  the  Secretary, 
in  accordance  with  law  and  regulation, 
will  be  considered  in  compliance  with  the 
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Medicaid  fire  safety  requirements  under 
the  intermediate  care  facility  program. 

The  change  to  the  use  of  the  1973 
Code  from  the  1967  Code  with  respect  to 
skilled  nursing  facilities  was  mandated 
by  section  106  of  Public  Law  94-182,  De¬ 
cember  31,  1975,  and  is  being  adopted 
by  regulation  for  intermediate  care  fa¬ 
cilities  to  maintain  consistency  in  the 
application  of  fir©  safety  requirements 
for  long-term  care  facilities  under  the 
Medicaid  program. 

The  basis  for  this  proposal  is  the  Sec¬ 
retary’s  belief  that  it  Is  appropriate  to 
apply  the  updated  version  of  the  Code 
to  all  long-term  care  facilities  entering 
the  Medicaid  program  on  or  after  the 
effective  date  of  this  regulation. 

Since  a  considerable  number  of  insti¬ 
tutions  participate  as  both  skilled  nurs¬ 
ing  and  intermediate  care  facilities  un¬ 
der  the  Medicaid  program,  it  would  be 
unnecessarily  complex  for  governing 
Federal  regulations  to  provide  different 
editions  of  the  Life  Safety  Code  for  ap¬ 
plication  of  the  same  requirements  under 
both  programs.  Also,  confusion  would  be 
created  for  the  State  survey  teams  which 
inspect  and  certify  both  types  of  facili¬ 
ties  against  a  standard  which  has  always 
been  uniform.  No  disadvantage  for  inter¬ 
mediate  care  facilities  will  result  from 
the  updated  requirwnent  since  those  fa¬ 
cilities  participating  in  the  program 
prior  to  the  effective  date  of  the  regula¬ 
tion  may  continue  to  be  certified  under 
the  provisions  of  the  1967  edition  of  the 
Code. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  written  comments,  suggestions,  or  ob- 
jection.s  thereto  which  are  received  by 
the  Administrator,  Social  and  Rehabili¬ 
tation  Service,  Department  of  Health, 
Education,  and  Welfare.  P.O.  Box  2366, 
Washington.  D.C.  20013,  on  or  before 
March  14, 1977.  In  order  to  assure  prompt 
handling  of  comments,  please  refer  to 
MSA-1 84-P.  Agencies  and  organizations 
are  requested  to  submit  their  comments 
in  duplicate. 

Comments  will  be  available  for  public 
Inspection,  beginning  approximately  two 
weeks  after  publication,  in  Room  5225  of 
the  Department’s  offices  at  330  C  Street, 
S.W.,  Washington,  D.C.,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (202-245-0950).  Answers 
to  specific  questions  may  be  obtained  by 
calling  Robert  Silva  (202-245-0425). 
(Sec.  1102,  49  Stat.  647  (42  U.S.C.  1302).) 

(Catalog  of  Federal  Docftestlc  Assistance  Pro¬ 
gram  No.  13.714,  Medical  Assistance  Pro¬ 
gram.) 

The  Social  and  Rehabilitation  Service 
has  determined  that  this  document  does 
not  require  preparation  of  an  Inflation¬ 
ary  Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

Dated;  January  10,  1977. 

Robert  Fulton, 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved;  January  11,  1977. 

Marjorie  Lynch, 

Acting  Secretary. 


Part  249,  Chapter  II,  Title  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  Sections  249.12  (a)  (5)  and  (a)  (6) 
(ix)  are  revised  to  read  as  follows: 

§  249.12  Stiindards  for  intermediate  care 

facilities. 

(a)  Standards  for  an  intermediate 
care  facility  (as  deflned  in  S  249.10(b) 
(15)  of  this  part)  which  are  specifled  by 
the  Secretary  pursuant  to  section  1905 
(c)  and  (d)  of  the  Social  Security  Act 
and  are  applicable  to  all  intermediate 
care  facilities  are  as  follows.  The  facil¬ 
ity: 

*  *  *  *  * 

(5)(i)  Meets  such  provisions  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association,  1973  edition,  as 
are  applicable  to  institutional  occupan¬ 
cies:  except  that: 

(A)  For  facilities  of  15  beds  or  less, 
the  State  survey  agency  may  apply  the 
Lodging  or  Rooming  Houses  section  of 
the  residential  occupancy  requirements 
of  the  Code  for  institutions  for  the  men¬ 
tally  retarded  or  persons  with  related 
conditions  and  intermediate  care  facili¬ 
ties  primarily  engaged  in  the  treatment 
of  alcoholism  and  drug  abuse,  all  of 
whose  residents  are  currently  certified 
by  a  physician  or  in  the  case  of  an  in¬ 
stitution  for  the  mentally  retarded  or 
persons  with  related  conditions  by  a 
physician  or  psychologist  as  deflned  in 
paragraph  (c)(3)(i)  of  this  section,  as: 

(1)  Ambulatory; 

(2)  Engaged  in  active  programs  for 
rehabilitation  which  are  designed  to  and 
can  reasonably  be  expected  to  lead  to 
independent  living,  or  in  the  case  of  an 
institution  for  the  mentally  retarded  or 
pex’sons  with  related  conditions,  receiv¬ 
ing  active  treatment;  and 

(3)  Capable  of  following  directions 
and  taking  appropriate  action  for  self- 
preservation  under  emergency  condi¬ 
tions: 

(B)  In  accordance  with  criteria  issued 
by  the  Secretary,  the  State  survey  agency 
may  waive  the  application  to  any  such 
facility  of  specific  provisions  of  such 
Code,  for  such  periods  as  it  deems  ap¬ 
propriate,  which  provisions  if  rigidly  ap¬ 
plied  would  result  in  unreasonable  hard¬ 
ship  upon  a  facility,  but  only  if  such 
waiver  will  not  adversely  affect  the 
health  and  safety  of  the  residents; 

(C)  The  Life  Safety  Code  shall  not 
apply  in  any  State  if  the  Secretary  makes 
a  finding  that  in  such  State  there  is  in 
effect  a  fire  and  safety  code,  imp>osed 
by  State  law,  which  adequately  protects 
residents  in  intermediate  care  facilities; 

(D)  Any  certified  intermediate  care 
facility  which  complied  with  the  provi¬ 
sions  of  the  1967  Code  on  (the  day  pre¬ 
ceding  the  effective  date  of  these  revi¬ 
sions)  shall  be  considered  to  be  in  com¬ 
pliance  with  this  standard  for  so  long 
as  such  compliance  is  maintained.  Com¬ 
pliance  is  maintained  by  meeting  the 
applicable  provision  of  the  1967  Code, 


with  or  without  waivers  of  specific  pro¬ 
visions,  by  implementing  an  approved 
plan  of  correction,  or  by  meeting  the 
applicable  provision  of  a  fire  and  safety 
code  Imposed  by  State  law  as  provided 
for  in  paragraph  (a)  (5)  (i)  (C)  of  this 
section;  and 

(E)  A  skilled  nursing  facility  certified 
in  accordance  with  20  CT’R  405.1134(a) 
as  meeting  the  provisions  of  the  1967 
Code,  which  applies  for  certification  as 
an  intermediate  care  facility  on  or  after 
(the  effective  date  of  these  revisions) 
may  be  certified  as  an  intermediate  care 
facility  on  the  basis  of  meeting  the  pro¬ 
visions  of  the  1967  Code. 

(ii)  In  an  existing  facility  of  two  or 
more  stories  which  is  not  of  at  least  2- 
hour  fire  resistive  construction,  blind, 
nonambulatory  or  physically  handi¬ 
capped  residents  are  not  housed  above 
the  street  level  floor  unless  the  facility 
is  of  fully  sprinklered  1-hour  protected 
non-combustible  construction  (as  defined 
in  National  Fire  Protection  Association 
Standard  #220) ,  fully  sprinklered  1-hour 
protected  ordinary  construction  or  fully 
sprinklered  1-hour  protected  wood  frame 
construction. 

*  «  ♦  «  * 

2.  Section  249.33(a)  (2)  (v)  is  amended 
to  read  as  follows: 

§  249.33  Standards  for  payment  for 
skilled  nursing  faeility  and  interme¬ 
diate  rare  facility  services. 

(a)  State  plan  requirements.  A  State 
plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  must: 

•  *  *  #  * 

(2)  Provide  that  the  single  State 
agency  will,  prior  to  execution  of  an 
agreement  with  any  facility  (including 
hospitals  and  skilled  nursing  facilities) 
for  provision  of  intermediate  care  facil¬ 
ity  services  and  making  payments  under 
the  plan,  obtain  certification  from  the 
agency  designated  pursuant  to  §  250.100 
(c)  of  this  chapter  that  the  facility 
meets  the  definition  set  forth  under 
§  249.10(b)  (15) ;  except  that  in  the  case 
of  an  intermediate  care  facility  deter¬ 
mined  to  have  deficiencies  under  the  re¬ 
quirements  for  environment  and  sanita¬ 
tion  (§  249.12(a)  (6) )  or  of  the  Life  Safe¬ 
ty  Code  (§  249.12(a)  (5) )  it  may  be  rec¬ 
ognized  for  certification  as  an  interme¬ 
diate  care  facility  in  accordance  with 
subparagraph  (4)  (iii)  of  this  paragraph 
for  a  period  not  exceeding  2  years  follow'- 
ing  the  date  of  such  determination  pro¬ 
vided  that: 

«  *  «  «  * 

(v)  At  the  completion  of  the  period 
allowed  for  corrections,  the  intermediate 
care  facility  is  in  full  compliance  with 
the  Life  Safety  Code  requirements  set 
forth  imder  §  249.12(a)  (5),  and  the  re¬ 
quirements  for  environment  and  sanita¬ 
tion  set  forth  imder  S  249.12(a)  (6) , 
except  for  any  provisions  waived  in  ac¬ 
cordance  with  §  249.12. 
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